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Preface 


We are pleased to present the 32nd edition of Tristram and Coote’s Probate 
Practice. We continue to follow the format of past editions in producing 
separate yet complementary parts for non-contentious and contentious pro- 
bate practice. 


The previous edition anticipated the prospect of an imminent and comprehen- 
sive revision of the Non-Contentious Probate Rules. This has not happened 
although one might suppose that this would be a good time to do so given the 
current developments taking place in the non-contentious probate arena. 


In the years 2016 to 2020 the Non-Contentious Probate Rules 1987 have been 
amended successively to introduce the concept of the online application for a 
grant of representation, firstly for personal applicants followed by a pilot for 
practitioners and the replacement of the oath by a statement of truth. The pilot 
has ended and the latest amendments to the rules introduce the definition of 
the ‘online portal’ and mandates solicitors and probate practitioners to apply 
for a grant (with exceptions) using this online portal. Another change allows 
for the entry of a caveat by electronic means. 


At the time of publication of this work, the Coronavirus pandemic among 
other things has disrupted the flow of probate and ancillary applications. In 
order to alleviate the difficulty of swearing affidavits, the President of the 
Family Division issued guidance to allow statements of truth to be substituted 
for affidavits. This has now been codified in the Non-Contentious Probate 
(Amendment) Rules 2020 (SI 2020/1059) to allow a witness statement as an 
alternative for an affidavit. One cannot help but wonder whether this would 
have been an appropriate moment for the rules to dispose of affidavits 
altogether in uniformity with the Civil Procedure Rules. 


A significant procedural change that has coincided with the pandemic is the 
introduction of new probate application forms PA1P (valid will in existence) 
and PA1A (intestacy or no will) and changed practice for filing papers. For the 
time being, distinct forms are being used by personal applicants and practi- 
tioners but the probate service aims to consolidate the forms to allow for 
uniform use by personal applicants and practitioners alike. These new forms 
and precedents for title to the grant have been captured in Appendix VI of this 
work. 


This continuing change has created disruption to the workflow and efficient 
issue of grants. Despite the current programme of technological change by the 
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Preface 


Ministry of Justice and HM Courts and Tribunals Service, the probate service 
will have to work hard to overcome the present difficulties. 


A factor apparent in all areas of the courts service and which appears to place 
limitations on the probate service in particular is the reduction of manpower 
and offices. The District Probate Registry at Birmingham and all the sub- 
registries of the various district probate registries have closed (the District 
Probate Registries (Amendment) Order 2020 (SI 2020/380)) and consequently 
this impacts the ability of the probate service to dispose of urgent applications 
such as ad colligenda grants in a timely manner. 


A welcome development has been the reduction of probate fees for the entry 
of a caveat, standing search, copy documents and settling documents. The 
Non-Contentious Probate Fees Order 2004 as amended appears in Appendix 
III of this work. 


Another change attributable to the Coronavirus pandemic is the amendment 
for a limited time of section 9 of the Wills Act 1837. Section 9 is amended to 
provide that the witnessing of wills may take place by videoconferencing or 
other visual transmission. ‘Presence’ for the purposes of paragraphs (c) and (d) 
of subsection (1) includes presence by videoconference or other visual trans- 
mission (the Wills Act 1837 (Electronic Communications) (Amendment) 
(Coronavirus) Order 2020 (SI 2020/952)). This change affects wills made on 
and after 31 January 2020 and on or before 21 January 2022. The Order was 
laid before Parliament on 7 September 2020 and came into force on 
28 September 2020. This work sets out in Chapter 3 an example of how a 
testator may be execute a will applying the amended legislation. It includes in 
Appendix VI Part II Particulars of Claim to propound a will in reliance on the 
Order. 


Changes concerning Inheritance Tax since the previous edition relate to 
adjustments to the account form IHT400 to incorporate fresh laws, including 
the granting of an exemption in certain circumstances for the family home to 
be passed to direct descendants (subject to monetary limits), and the incorpo- 
ration of the Civil Partnership (Opposite-sex Couples) Regulations 2019 (SI 
2019/1458)). There is also a simplification of the IHT421 procedure. Arrange- 
ments have currently been put in place by HMRC Inheritance Tax as a result 
of the Coronavirus pandemic which include clearance letters with a unique 
code rather than an official stamp, some leeway regarding the physical signing 
of IHT400 accounts, and the closure of the cheque payment facility at HMRC 
Banking, Glasgow. 


Following the national lockdown on 22 March 2020, the Business and 
Property Courts swiftly adapted to conducting video or audio hearings. 
Remote hearings were used wherever possible in accordance with the Civil 
Justice Protocol Regarding Remote Hearings. The Protocol applies to hearings 
of all kinds including trials. It requires the parties to be more proactive in 
relation to all forthcoming hearings. The method by which all hearings, 
including remote hearings, are conducted, is a matter for judicial determina- 
tion. To date, experience suggests that only a very small number of hearings 
and trials are having to be adjourned. It is a feature of some contested probate 
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claims that the parties or their witnesses are elderly. This makes it particularly 
important for the parties to consider whether the hearing can or should be held 
remotely. It is already clear that many case management hearings and interim 
applications will continue to be conducted remotely after the current pan- 
demic. 


Part 57 and PD 57 continue to provide the main guide for the conduct of 
contested probate claims. They no longer provide a complete guide. When 
starting a probate claim, reference must also be made to Part 57A ‘Business 
and Property Courts’ and PD 57AA ‘Business and Property Courts’. This 
material is contained in Appendix II Part II Contentious Business. 


It is anticipated that the Disclosure Pilot for the Business and Property Courts 
contained in Practice Direction 51U will be extended for a further year beyond 
its initial two years from 1 January 2019. The Pilot applies to all probate 
claims in the High Court unless they are proceeding within the Shorter and 
Flexible Trials Schemes under PD 57AB. 


The Law Commission Consultation Paper 231 ‘Making a Will’ published on 
13 July 2017 proposed a number of significant changes in the law relating to 
wills as a whole, some of which if implemented would have a significant 
impact on probate claims and the defences to them. For the time being, the law 
remains largely unchanged in the main areas of contested probate litigation. 
Case law in contentious probate continues in abundance, much of it applying 
rather than changing established principles. 


In conclusion, we have the pleasure of thanking Nigel Voak, Senior Editor at 
LexisNexis, for his assistance and patience in helping us to complete this 
project. 
The law and practice are as at 1 November 2020. 
RD’C 
PT 
TS 


vil 


[ST: I] TED: mJ TREL: 3T] Composed: Thu Nov 5 16:43: 
XPP 9.3.1.0 SC_OOLAW nllp TCPP 
ER: [SC_OOLAW-Local:05 Nov 20 16:25][MX-SECNDARY: 11 Aug 20 13:11][TT-: 19 Jan 11 08:07 loc=gbr unit=tepp_binder_01_plm_complet 


[ST: I] TED: mJ TREL: 3T] Composed: Thu Nov 5 16:43: 
XPP 9.3.1.0 SC_OOLAW nllp TCPP 
ER: [SC_OOLAW-Local:05 Nov 20 16:25][MX-SECNDARY: 11 Aug 20 13:11][TT-: 19 Jan 11 08:07 loc=gbr unit=tepp_binder_01_plm_complet 


Contents 


Preface v 
Table of abbreviations xiii 
Table of statutes XVii 
Table of statutory instruments XXxix 
Table of European legislation liti 
Table of cases lv 


PART I THE COMMON FORM PROBATE PRACTICE 


1 The probate jurisdiction of the Family Division 3 
2 General procedure 25 
3 Wills and codicils 47 
4 Probates 141 
5 Letters of administration with the will annexed 195 
6 Letters of administration 253 
7 Minority or life interests and second administrators 359 
8 HMRC accounts 371 
9 Trust corporations 435 
10 Settled land grants 451 
11 Limited grants 477 
12 Grant where deceased died domiciled out of England 

and Wales 549 
13 Grants ‘de bonis non’ — Cessate grants — Double 

probate 577 
14 Right of the court to select an administrator; 

‘Commorientes’ 599 
15 Renunciation and retraction 611 
16 Amendment and notation of grants 623 
17 Revocation and impounding of grants 635 


1x 


: 


0 


IST: T] TED: mJ TREL: 31] 
XPP 9.3.1.0 SC_OOLAW nllp TCPP 


Composed: Thu Nov 5 16:43: 


R: [SC_OOLAW-Local:05 Nov 20 16:25][MX-SECNDARY: 11 Aug 20 13:11][TT-: 19 Jan 11 08:07 loc=gbr es 


Contents 


18 
19 
20 
21 


22 


23 
24 
25 


26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 


Resealing 649 
Inventory and account 671 
Deposit and registration of wills of living persons 673 
Searches and copies — Exemplifications — Duplicate 

grants 679 
Affidavits, affirmations, statements of truth/witness 

statements and statutory declarations 691 
Caveats 703 
Citations 717 
Applications to District Judge, Registrar or High Court 

fades (Non-Contentious Business) 735 

PART If CONTENTIOUS BUSINESS 

Introduction to contentious business 785 
Claims 793 
Parties to claims 805 
Claim form 809 
Acknowledgement of service 817 
Testamentary documents 819 
Statements of case generally 823 
Particulars of claim 827 
Defence and counterclaim 849 
Reply and subsequent pleadings 893 
Disclosure 897 
Costs and case management of probate claims 907 
Interim applications 915 
Trial 925 
Costs 935 
Associated actions 949 


[ST: I] TED: mJ TREL: 3T] Composed: Thu Nov 5 16:43: 
XPP 9.3.1.0 SC_OOLAW nllp TCPP 
ER: [SC_OOLAW-Local:05 Nov 20 16:25][MX-SECNDARY: 11 Aug 20 13:11][TT-: 19 Jan 11 08:07 loc=gbr unit=tepp_binder_01_plm_complet 


Contents 
APPENDICES 

I Statutes 967 
II Rules, Orders and Regulations 1485 
Il Fees (Non-Contentious Business) 1621 
IV Rates of Inheritance Tax and Capital Transfer Tax 1633 
Vv Costs (Non-Contentious Business) 1639 
VI Forms 1643 
Index 1877 


Xi 


[ST: I] TED: TOO000] TREL: 32] (Beg Group) Composed: Sun Nov IT 12:45:4 
XPP 9.3.1.0 SC_OOLAW nllp TCPP 
VER: [SC_00LAW-Local:26 Oct 20 06:54][MX-SECNDARY: 11 Aug 20 13:11][TT-: 19 Jan 11 08:07 loc=gbr unit=tcpp_binder_01_01_0001] 


Part I 


THE COMMON FORM 
PROBATE PRACTICE 


of the Family Division of the High Court of Justice 
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Chapter 1 


THE PROBATE JURISDICTION OF 
THE FAMILY DIVISION 


Origin, constitution and jurisdiction 
Function 

Effect of grant in common form 
Common form business 

Property for which grant required 
Property for which grant not required 
Small sums: payment without grant 
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ORIGIN, CONSTITUTION AND JURISDICTION 
Ecclesiastical courts before 1858 


1.1 Before the year 1858, jurisdiction to grant or revoke probate of wills or 
letters of administration of the estates of deceased persons was vested in some 
370 ecclesiastical or secular courts or persons in England and Wales in 
addition to the Prerogative Courts of Canterbury and York’. 

' For a short account of the origin of this ecclesiastical jurisdiction, see Chapter II of Soward and 
Willan’s Taxation of Capital (London, 1919). 


1.2 The practice of obtaining representation appears to have been entirely in 
the hands of a small body called Proctors, who practised before the ecclesias- 
tical courts and who passed on such practice—founded on statutes and the 
decisions of such courts—to their pupils and successors, verbally or by notes 
of decisions of cases. 


Courts of Probate 1858-1875 


1.3 In the year 1857, the Court of Probate Act’ was passed, under ss 3 and 4 
of which the voluntary and contentious jurisdiction and authority of all 
ecclesiastical, royal peculiar, peculiar, manorial, and other courts and persons 
in England, in respect of the granting and revocation of probates and letters of 
administration ceased, and became vested in the Court of Probate. 


' 13 Halsbury’s Statutes (3rd edn) 20. 


1.4 The Act, which came into operation on 11 January 1858, provided that 
the Court of Probate should be a court of record and have the same powers 
throughout all England as the Prerogative Court of the Province of Canterbury 
had in relation to testamentary matters and effects of deceased persons within 
its jurisdiction (s 23). 
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1.5 The probate jurisdiction of the Family Division 


1.5 The Court of Probate Act established a Principal Probate Registry in 
London, with jurisdiction throughout England and Wales, and district probate 
registries with local jurisdiction. The territorial limits on the jurisdiction of the 
district probate registries were removed in 1926. 


Probate Division of High Court 1875 


1.6 The Supreme Court of Judicature Act 1873' united the principal English 
courts then existing (including the Court of Probate) into one ‘Supreme Court 
of Judicature’, consisting of two permanent divisions, the High Court of 
Justice and the Court of Appeal. All causes and matters which would have 
been in the exclusive cognisance of the Court of Probate were assigned to the 
Probate, Divorce and Admiralty Division of such High Court (s 34). 


' 18 Halsbury’s Statutes (2nd edn) 467. 


Family Division: transfer of contentious probate jurisdiction to 
Chancery Division 


1.7 By s 1 of the Administration of Justice Act 1970', with effect from 
1 October 19717, the Probate, Divorce and Admiralty Division was renamed 
the Family Division, and various alterations were made in the assignment of 
business to the Divisions of the High Court. Non-contentious, or ‘common 
form’, probate business remains assigned to the Family Division, but all other 
probate business (ie contentious business) is now assigned to the Chancery 
Division. The dividing line between the two jurisdictions is the issue of the 
(probate) claim in probate proceedings which, together with all subsequent 
steps in the proceedings, now takes place in the Chancery Division. 


' 11 Halsbury’s Statutes (4th edn) 616. 
2 Administration of Justice Act 1970 (Commencement No 5) Order 1971 (SI 1971/1244). 


1.8 Section 1 of the Administration of Justice Act 1970 also renamed the 
Principal Probate Registry as the Principal Registry of the Family Division. 


1.9 With effect from 1 January 1982, the relevant provisions of s 1 of the 
Administration of Justice Act 1970 have been repealed and re-enacted by s 61 
and Sch 1 to the Senior Courts Act (formerly the Supreme Court Act) 1981'. 


' See paras A1.318 and A1.356. 


Statutory limitation of jurisdiction 


1.10 Before 1898 the jurisdiction of the Probate Court was confined to the 
personal estate of a deceased person, but by the Land Transfer Act 1897’, later 
replaced by the Administration of Estates Act 1925*, real estate which was 
vested in the deceased vested in his personal representative, and the jurisdiction 
of the probate registries to make grants of representation was extended to real, 
as well as personal, estate. 


' See para A1.50 ff. 
2 See para A1.90 ff. 
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Function 1.15 


1.11 The jurisdiction of the High Court of Justice in probate matters is now 
constituted by s 25 of the Senior Courts Act 1981', which provides that the 
High Court shall have the following probate jurisdiction, ie all such juris- 
diction in relation to probates and letters of administration as it had 
immediately before the commencement of the Act*, and in particular all such 
contentious and non-contentious jurisdiction as it then had in relation to: 


(a) testamentary causes and matters; 

(b) the grant, amendment or revocation of probates and letters of admin- 
istration; and 

(c) the real and personal estate of deceased persons. 

See para A1.309. 

Section 25 of the Act came into force on 1 January 1982. Prior to that date probate jurisdiction 


was regulated by the provisions of s 20 of the Supreme Court of Judicature (Consolidation) 
Act 1925: 7 Halsbury’s Statutes (3rd edn) 573. 


1.12 The section provides further that the court shall, in the exercise of its 
probate jurisdiction, perform all such duties with respect to the estates of 
deceased persons as fell to be performed by it immediately before the 
commencement of the Act’. 

' Section 25 of the Act came into force on 1 January 1982. Prior to that date probate jurisdiction 
was regulated by the provisions of s 20 of the Supreme Court of Judicature (Consolidation) 
Act 1925: 7 Halsbury’s Statutes (3rd edn) 573. 


1.13 By s 5(5) of the Senior Courts Act 1981", all jurisdiction vested in the 
High Court belongs to all divisions alike, without prejudice to the provisions 
of the Act as to the distribution of business, eg s 61(1) and para 1(h) of Sch 1 
to the Act assigns to the Chancery Division, among other matters, the 
jurisdiction in probate matters other than non-contentious or common form 
probate business, and s 61(1) and para 3(b)(iv) of Sch 1 to the Act assigns to 
the Family Division non-contentious or common form probate business. 

1 See para A1.304, replacing s 4(4) of the Supreme Court of Judicature (Consolidation) Act 
1925, with effect from 1 January 1982. 


1.14 The High Court has exclusive jurisdiction in relation to the granting and 
revocation of probates of wills and letters of administration in England and 
Wales but the county court has the jurisdiction of the High Court in respect of 
any contentious matter arising in connection with the grant or revocation of 
probate or administration where the deceased died possessed of estate not 
exceeding in value, at the date of death, after making allowance for funeral 
expenses, debts and liabilities, the county court limit’. For this purpose the 
county court is defined as one where there is also a Chancery District Registry 
or the County Court at Central London’. 

' Crime and Courts Act 2013, s 17 replacing the County Courts Act 1984, s 32; see para 
A1.382. The county court limit is currently £30,000: County Court Jurisdiction Order 2014 
(SI 2014/503). 

2 CPR 57.2(3); see para A2.175. 


FUNCTION 


1.15 By far the largest proportion of the work of the probate service consists 
in the issue, in unopposed cases, of grants of representation to the estates of 
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1.15 The probate jurisdiction of the Family Division 


deceased persons, and ancillary matters, such as the preparation of indexes, or 
‘calendars’, of such grants which are available for public search, the issue of 
copies of grants and of proved wills etc. Such grants are also made in 
accordance with a judgment or order of the Chancery Division in a probate 
claim. Subject to any decision of the Chancery Division in such a claim, it is the 
function of the probate registry, for the purpose of the issue of a grant of 
representation, to determine what documents are testamentary, and who is 
entitled to be constituted the personal representative of the deceased. 


Family Division’s right of interpretation and construction 


1.16 Where it is necessary for the Family Division to consider the terms of 
testamentary documents for the purpose of granting representation, its 
registries have power to determine a point of construction’, but are not bound 
to do so. They may often prefer to make a grant to some suitable person under 
the court’s discretionary powers” and leave the question of construction to be 
decided in the Chancery Division’. 

| Re Frogley’s Estate [1905] P 137; Re Lupton’s Estate [1905] P 321; Re Fawcett’s Estate 

[1941] P 85, [1941] 2 All ER 341. 


2 Senior Courts Act 1981, s 116: see para A1.336. 
3 Re Last’s Estate [1958] P 137, [1958] 1 All ER 316. 


1.17 Whereas, prior to 1 January 1983, the court had no general statutory 
guidance to assist it in the interpretation of wills, the Administration of Justice 
Act 1982, s 21 (see para A1.368) now provides general rules as to the 
admission of evidence for such purpose. It should, however, be noted that these 
statutory guidelines apply only in those cases where the testator dies on or after 
1 January 1983: for a fuller discussion of this provision, see Chapter 3. 


EFFECT OF GRANT IN COMMON FORM 
Effect of probate or letters of administration 


1.18 A grant of probate obtained in common form in accordance with the 
practice set out in Part I of this work is accepted in all courts in England and 
Wales as conclusive evidence of the executor’s title, and of the formal validity 
and the contents of the will: this applies equally to a grant of administration 
with the will annexed. 


1.19 Similarly a grant of letters of administration is accepted in all such courts 
as conclusive evidence of the title of the administrator as personal represen- 
tative of the deceased. 


Position where grant is revoked 


1.20 A grant in common form may, however, be revoked for any one of a 
number of reasons. Section 27 of the Administration of Estates Act 1925 
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Effect of grant in common form 1.27 


considers the position of a grantee who has partially or even wholly admin- 
istered the estate and of persons who have made payments or dispositions to 
the personal representative under the grant. 


1.21 And under s 27(1) of that Act: 


‘Every person making or permitting to be made any payment or disposition in good 
faith under a representation shall be indemnified and protected in so doing, 
notwithstanding any defect or circumstance whatsoever affecting the validity of the 
representation.”! 

In Re Bloch’s Estate [1959] CLY 1251, letters of administration granted to two administrators 
in 1952 following an order for leave to swear to the death were revoked on evidence that the 
presumed deceased was alive in 1958. It was held that one of the grantees was entitled to an 
indemnity under s 27 of the Administration of Estates Act 1925, but that the other grantee, 
who had withheld material information in 1952, was not. 


1.22 Under s 27(2) of the Administration of Estates Act 1925: 


‘Where a representation is revoked, all payments and dispositions made in good 
faith to a personal representative under the representation before the revocation 
thereof are a valid discharge to the person making the same; and the personal 
representative who acted under the revoked representation may retain and reim- 
burse himself in respect of any payments or dispositions made by him which the 
person to whom representation is afterwards granted might have properly made.’ 


1.23 Section 204(1) of the Law of Property Act 1925' provides that an 
order of the court under any statutory or other jurisdiction shall not, as against 
a purchaser, be invalidated on the ground of want of jurisdiction or of want of 
any concurrence, consent, notice or service, whether the purchaser has notice 
of any such want or not. 


' 37 Halsbury’s Statutes (4th edn) 329. 


1.24 A grant of representation is a judicial act, and even if such a grant were 
held void on the ground of want of jurisdiction the title of a purchaser would 
be protected by this subsection’. 


1 Hewson v Shelley [1914] 2 Ch 13, 10 LT 785. 


1.25 Where an administratrix sold and conveyed certain real estate of a 
deceased and on the discovery of a will of the deceased appointing executors 
the title of the purchaser was disputed, it was held by the Court of Appeal that 
the administratrix could sell and convey as she had done and that the 
purchaser had a good title’: see also Administration of Estates Act 1925, s 37 
(validity of conveyance not affected by revocation of grant). 


' Hewson v Shelley [1914] 2 Ch 13, 10 LT 785, overruling Graysbrook v Fox (1564) 1 Plowd 
275, and Abraham v Conyngham (1676) Freem KB 445, 2 Lev 182. 


1.26 A receipt given by an executor who has obtained probate of a forged will 
is a good discharge although the probate is later revoked and administration 
granted to the next of kin of the deceased". 


+ Allen v Dundas (1789) 3 Term Rep 125 (esp at 129, 131). See also Boxall v Boxall (1884) 27 
Ch D 220. 


1.27 The person for the time being clothed by the probate registry with the 
character of personal representative of the deceased is, and enjoys all the 
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1.27 The probate jurisdiction of the Family Division 


powers of, a personal representative unless and until the grant is revoked or 
has determined’. 


' See the judgment of the MR in Hewson v Shelley [1914] 2 Ch 13. 


Probate, or letters of administration with will annexed, in solemn form 


1.28 Any person whose interest is adversely affected by a grant of probate, or 
letters of administration with will annexed, in common form may proceed by 
a revocation claim to put the grantee to proof of the will in solemn form. 


1.29 As to the effect of a grant in solemn form, see Chapter 26. 


COMMON FORM BUSINESS 


1.30 Grants of representation may be applied for either through a probate 
practitioner or in person at the Principal Registry of the Family Division or at 
any of the district probate registries. 


1.31 In this work the term ‘probate practitioner’ includes a solicitor. A 
probate practitioner is a person who for the purposes of the Legal Services Act 
2007 is an authorised person in relation to probate activity within the meaning 
of that Act. 


1.32 The preparation of probate papers is a reserved legal activity as defined 
in s 12 of the Legal Services Act 2007. Sch 2 para 6 provides: 


‘(1) “Probate activities” means preparing any probate papers for the purposes 
of the law of England and Wales or in relation to any proceedings in 
England and Wales. 

(2) In this paragraph “probate papers” means papers on which to found or 
oppose— 

(a) a grant of probate, or 
(b) a grant of letters of administration.’ 


The Non-Contentious Probate Rules 1987 (as amended) defines probate 
practitioner as a person, who for the purposes of the Legal Services Act 2007, 
is an authorised person in relation to an activity which constitutes probate 
activity within the meaning of that Act. 


1.33 Section 53 of the Courts and Legal Services Act 1990 gives the Council 
for Licensed Conveyancers the powers necessary to enable it to become an 
approved body for the purpose of granting only to persons who are licensed 
conveyancers, authorisation to carry out a reserved legal activity. The Council 
became an approved body on 1 August 2008’ and, further, was given power to 
make rules in relation to the probate practice of licensed conveyancers on 
28 March 20087. This extends the power that s 21(2) of the Administration of 
Justice 1985 gives the Council to make rules for the payment of compensation 
to people who suffer from fraud or dishonesty of licensed conveyancers in 
connection with their practice, or a failure to account for money they receive 
in connection with their practice. The Licensed Conveyancers’ Probate Rules 
2008 came into force on 30 November 2008. Accordingly the Council may 


XPP 9.3.1.0 SC_OOLAW nllp TCPP 


[ST: I] TED: TO0000] TREL: 32] Composed: Sun Nov T 12:45:4 
01_0001] 


| VER: [SC_00LAW-Local:26 Oct 20 06:54][MX-SECNDARY: 11 Aug 20 13:11][TT-: 19 Jan 11 08:07 loc=gbr unit=tepp_binder_01_| 


Common form business 1.39 


now grant a probate licence to a person who qualifies under these rules. Such 


a person is a probate practitioner for the purposes of the Non-Contentious 
Probate Rules 1987 (as amended). 


' Probate Services (Approved Bodies) Order 2008 (SI 2008/1865). 
2 Courts and Legal Services Act 1990 (Modification of Power to Make Rules about 
Licensed Conveyancers) Order 2008 (SI 2008/537). 


1.34 Similarly by virtue of the Probate Services (Approved Bodies) Order 
2009 (SI 2009/1588), the Association of Chartered Certified Accountants 
became an approved body on 1 August 2009 for the purpose of granting 
exemption under the 1990 Act. 


1.35 The Legal Services Act 2007 codified in a single statute the regulation of 
persons who may provide reserved legal activities. A person is entitled to carry 
out a reserved legal activity if he or she is authorised in relation to that activity 
or is an exempt person in relation to that activity’. It is an offence for a person 
to carry on a reserved legal activity unless that person is authorised to carry on 
that activity. 


Legal Services Act 2007, s 13. 
2 Legal Services Act 2007, s 14. 


1.36 A person may be authorised to carry on a reserved legal activity by: 


(a) arelevant approved regulator; or 
(b) a licensable which is authorised to carry on the relevant activity by a 
licensing authority in relation to the reserved legal activity’. 


' Legal Services Act 2007, s 18(2). 


1.37 The Legal Services Act 2007 (Designation as a Licensing Authority) 
Order 2017 (SI 2017/27) came into force on 17 February 2017. It designates 
the General Council of the Bar as a licensing authority in relation to: 


a) _ the exercise of a right of audience; 
b) — the conduct of litigation; 

c) reserved instrument activities; 

d) probate activities; and 

e) the administration of oaths. 


1.38 The General Council to the Bar is already an approved regulator of 
reserved activities and the Order allows it to license alternative business 
structures to provide legal services to the public. Alternative businesses may be 
wholly or partly owned or controlled by non-lawyers. 


1.39 In addition to authorised persons in relation to probate activities defined 
in the Legal Services Act 2007, Sch 3 determines exempt persons as follows: 


‘(i) The person (“E”) is an exempt person if— 


(a) Eis an individual, 

(b) E provides the probate activities at the direction and under the 
supervision of another individual (“P”), 

(c) | when E does so, P and E are connected, and 


(d) — P is entitled to carry on the activity, otherwise than by virtue of sub- 
paragraph (4). 
(ii) | For the purposes of sub-paragraph (2), P and E are connected if— 
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(a)  P is E’s employer, 

(b) Pisa fellow employee of E, 

(c) Pisa manager or employee of a body which is an authorised person 
in relation to the activity, and E is also a manager or employee of 
that body. 

(iii) The person is exempt if the person is an individual who carries on the 
activity otherwise than for, or in expectation of, any fee, gain or reward.’ 


1.40 Certain officers in public departments, conducting business in the 
interests of the departments, may act as probate practitioners although not 
qualified to practise’. 


' Solicitors Act 1974, s 88; Legal Services Act 2007, s 193. 


1.41 The Treasury Solicitor is also empowered to extract a grant in his own 
right or on behalf of a member of the public’. 


' Legal Services Act 2007, s 193. 


1.42 Under the Legal Services Act 2007 it is an offence by a person: 


(i) not authorised or entitled to do so to carry out a reserved legal activity’; 
(ii) | to carry on a reserved legal activity through a person not entitled to do 
2; 
so”; or 


(iii) wilfully to pretend to be entitled to carry on a reserved legal activity’. 


Such acts are punishable on conviction by imprisonment or a fine or both. 


' Legal Services Act 2007, s 14. 
2 Legal Services Act 2007, s 16. 
3 Legal Services Act 2007, s 17. 


1.43 The Probate Services (Approved Bodies) Order 2009 (SI 2009/1588) 
confirmed the Association of Chartered Certified Accountants as an approved 
body on 1 August 2009 for the purpose of granting exemption under the 
1990 Act. 


1.44 The Legal Services Act 2007 (Approved Regulator) Order 2020 (SI 
2020/271) designated the Institute of Chartered Accountants in England and 
Wales as an approved regulator. 


1.45 For the time being, approved regulators responsible under the Legal 
Services Act 2007 (as amended) for authorising their members to carry on 
probate activities are: 


— The Law Society (through the Solicitors Regulation Authority); 

— The General Council of the Bar (through the Bar Standards Board); 
— The Master of Faculties (Notaries); 

— The Council for Licenced Conveyancers; 

— The Association of Chartered Certified Accountants; 

— The Institute of Chartered Accountants in England and Wales; 

— The Chartered Institute of Legal Executives. 


1.46 Accordingly, probate practitioners may be solicitors, barristers, notaries 
public, licensed conveyancers, chartered accountants and legal executives as 
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authorised by their regulatory bodies. The probate registries may request 
practitioners to provide proof of their current authority or practising certificate 
to carry on probate activity. 


Definition 


1.47 ‘Non-contentious or common form probate business’ is defined by the 
Senior Courts Act 1981, s 128’, as the business of obtaining probate and 
administration where there is no contention as to the right thereto, including 
the passing of probates and administrations through the High Court in 
contentious cases where the contest has been terminated, and all business of a 
non-contentious nature in matters of testacy and intestacy, not being proceed- 
ings in any probate claim or action, and also the business of lodging caveats 
against the grant of probate or administration. 


See para A1.356. 


1.48 The procedure and practice are regulated by statutes, by statutory 
rules and orders, by the reported cases, and by the practice of the court. 


1.49 The statutes which affect the practice of the Division are collected in 
Appendix I. 


Rules 


1.50 By s 127 of the Senior Courts Act 1981’, the President of the Family 
Division, with the concurrence of the Lord Chancellor, is given power to make 
rules of court (known as ‘probate rules’) for regulating and prescribing the 
practice and procedure of the High Court with respect to non-contentious or 
common form probate business. Probate rules (which shall be made by 
statutory instrument) may make provision for regulating the classes of persons 
entitled to grants of probate or administration in particular circumstances and 
the relative priorities of their claims thereto. 


See para A1.347. 


1.51 Section 84 of the above Act’ provides that general rules made under that 
section have effect subject to any special rules for the time being in force in 
relation to proceedings in the Supreme Court of any particular kind. ‘Special 
rules’ means rules applying to proceedings of any particular kind in the 
Supreme Court made by a separate rule-making authority. Consequently, by 
virtue of these provisions, the Rules of the Supreme Court 1965 as they were 
in force immediately before 26 April 1999 do not apply to non-contentious 
probate business (see para 1.52), except in so far as they are specifically applied 
to such business by the Non-Contentious Probate Rules (eg by rr 3 and 67). 
Rule 3 applies the Rules of the Supreme Court 1965, with the necessary 
modifications, in respect of matters not specifically dealt with in the Non- 
Contentious Probate Rules. The NCP (Amendment) Rules 2003 with effect 
from 24 February 2003 disapply the Rules of the Supreme Court to costs in 
non-contentious probate matters (NCPR SI 1987/2024 r 60) and apply 
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Parts 43, 44 (except NCPR SI 1987/2024 rr 44.9-44.12), 47 and 48 of the 
Civil Procedure Rules 1998.7 


' See para A1.322. 
2 NCPR SI 1987/2024 r 3(1), see para A2.43. 


1.52 The Civil Procedure Rules 1998 which came into force on 26 April 
1999 generally replaced the Supreme Court Rules 1965 but, except as 
mentioned above (para 1.51), they do not apply to non-contentious or 
common form probate proceedings. 


1.53 The current rules are the Non-Contentious Probate Rules 1987 (SI 
1987/2024) (see 1.54 below), as amended by the Non-Contentious Probate 
(Amendment) Rules 1991, 1998, 1999, 2003, 2004, 2016, 2017, 2018, 2019 
and 2020. The Rules were further amended with effect from 1 October 2007 
by the Mental Capacity Act (Transitional and Consequential Provisions) 
Order 2007 (SI 2007/1898) and the Non-Contentious Probate (Amendment) 
Rules 2009 (SI 2009/1893) (effective from 1 September 2009) which reflect 
amendments to the Children Act 1989 consequential upon the Human 
Fertilisation and Embryology Act 2008. These rules govern the practice in the 
case of death on or after 1 January 1926. Where the deceased died before 
1 January 1926 the right to a grant is, subject to the provisions of any 
enactment, to be determined by the principles and rules under which the court 
would have acted at the date of the death (see r 23 of the 1987 Rules). 


1.54 The Non-Contentious Probate Rules 1987, as further amended to date, 
are reproduced in Appendix II. 


Table of fees 


1.55 Bys 92 of the Courts Act 2003, the power of prescribing fees to be taken 
in non-contentious probate business has been conferred on the Lord Chancel- 
lor with the consent of the Treasury and following consultation with the Lord 
Chief Justice, the Master of the Rolls, the President of the Queen’s Bench 
Division, the President of the Family Division and the Chancellor of the 
High Court, the Head of Civil Justice and Deputy Head of Civil Justice (if 


any). 


1.56 The current table of fees to be taken in non-contentious business is 
contained in the Non-Contentious Probate Fees Order 2004 (SI 2004/3120), 
as amended, which is reproduced in Appendix III, para A3.1 ff. 


Grant as evidence of death 


1.57 The production of letters of administration is not on the face of it 
evidence of death’. 


' Moons v De Bernales (1826) 1 Russ 301; Thompson v Donaldson (1799) 3 Esp 63. 
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Property for which grant required 1.60 


PROPERTY FOR WHICH GRANT REQUIRED 
Necessity for grant 


1.58 The production of a grant of probate or letters of administration or a 
confirmation from a court in the United Kingdom is necessary to establish the 
right to recover or receive any part of the estate and effects of any deceased 
person situate in the United Kingdom'. There is an exception in respect of 
moneys payable under a life assurance policy effected by a person who died 
domiciled elsewhere than in the United Kingdom: see para 1.74. 
' Revenue Act 1884, s 11 (17 Halsbury’s Statutes (4th edn) 249. This section originally referred 
to the personal estate, but in relation to deaths on and after 1 January 1898 the requirement 


applies to real estate as well as personal estate (Land Transfer Act 1897, s 2 (para A1.51), now 
replaced by the Administration of Estates Act 1925, s 2 (para A1.91). 


1.59 As to the penalties for administering an estate of a person dying before 
13 March 1975, without having obtained a grant of representation, see 
the Stamp Act 1815, s 37', the Customs and Inland Revenue Act 1881, s 40! 
and the Finance Act 1894, ss 6(2), 8(1), (3), (6) and 22(1)(d): in relation to the 
estates of persons dying after 12 March 1975, for the provisions as to penalties 
for administering without obtaining a grant or delivering an HMRC Inheri- 
tance Tax account, see the Stamp Act 1815, s 37 (as amended), the Finance Act 
1975, Sch 4, para 28 and the Inheritance Tax Act 1984, s 2457: see also New 
York Breweries Co Ltd v A-G [1899] AC 62, HL, and IRC v Stype 
Investments (Jersey) Ltd [1982] Ch 456, [1982] 3 All ER 419, CA, overruling 
[1981] Ch 367, [1981] 2 All ER 394 (see the text of the following paragraph). 


1 


See pp 1095 and 1097 respectively of the 25th edition of this work or 17 Halsbury’s Statutes 
(4th edn) 234. 
See para A1.771. 


1.60 As to the liability for capital transfer tax, see the Finance Act 1975, s 25 
and as to the liability for inheritance tax see the Inheritance Tax Act 1984, 
ss 199 and 200': under s 25(6) of the Act of 1975 and under s 199(4) of the 
Act of 1984, any person who takes possession of, or intermeddles with or 
otherwise acts in relation to, property so as to become liable as executor or 
trustee, and any person to whom the management of property is entrusted on 
behalf of a person not of full legal capacity, is treated as a person in whom the 
property is vested, which, under s 25(5) of the Act of 1975 or s 200(1) of the 
Act of 1984, renders him liable for either capital transfer tax or inheritance tax 
on the value transferred. Where a defendant resident outside the jurisdiction of 
the English court holding land in England as nominee for the testator during 
his lifetime had contracted to sell that land on the testator’s authority and 
subsequently removed the proceeds of sale from the jurisdiction following the 
death of the testator, it was held on appeal that such removal did amount to 
intermeddling for the purposes of s 25 of the Finance Act 1975* (which 
section is in the same terms as s 199(4) of the Inheritance Tax Act 1984). 
See paras A1.763 and A1.764. 


2 IRC v Stype Investments (Jersey) Ltd [1982] Ch 456, [1982] 3 All ER 419, CA, overruling 
[1981] Ch 367, [1981] 2 All ER 394. 
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1.61 The probate jurisdiction of the Family Division 


Property covered by grant: death before 1898 


1.61 Where the deceased died before 1 January 1898, an English grant of 
representation could be made only where the deceased left personal estate in 
England, and if there were no such property the court had no jurisdiction to 
make a grant’. Grants were expressed to be of the personal estate of the 
deceased. 


' Re Tucker’s Goods (1864) 3 Sw & Tr 585. 


Death since 1897 


1.62 Section 1 of the Administration of Estates Act 1925', which applies in the 
case of death on or after 1 January 1926, provides that real estate to which a 
deceased was entitled for an interest not ceasing on his death devolves on his 
death to his personal representative, in like manner as chattels real previously 
so devolved. 


' See para A1.90. 


1.63 A similar provision was contained ins 1 of the Land Transfer Act 1897’, 
which applied in the case of death on or after 1 January 1898, but prior to 
1 January 1926. 


' See para A1.50. 


1.64 Where the death has occurred at any time since 1897 a general grant is 
accordingly expressed to be of ‘all the estate which by law devolves to and 
vests in the personal representative of the deceased’. 


1.65 Section 2(1) of the Administration of Justice Act 1932 gave the court 
jurisdiction to make a grant of probate or administration notwithstanding that 
the deceased left no estate. This Act was repealed, with effect from 1 January 
1982, by the Senior Courts Act 1981, but it is clear from s 25 of the Act of 
1981' that the court still retains power to make such a grant: see paras 4.229 
and 4.230, as to grants where the estate is ‘nil’. 


' See para A1.309. 


1.66 By ss 2 and 3 of the Administration of Estates Act 1971', a grant of 
representation in the estate of a person who died domiciled in England and 
Wales which includes a note of such domicile is recognised in Northern Ireland 
and Scotland as well as in England and Wales. The necessity for resealing such 
a grant in those countries was abolished as from 1 January 1972. Grants can 
also be extended by resealing under the Colonial Probates Acts 1892 and 
1927, to make title to estate situate in a country to which those Acts have been 
applied. As to resealing, see Chapter 18. 


' See paras A1.206 and A1.207. 
1.67 A grant made in England and Wales in the estate of a person who died 


domiciled out of England and Wales is proof of title to the estate in England 
and Wales only. 
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Limited grants 


1.68 When necessary, a grant may be limited to a specified part of the estate: 
see paras 4.10 and 4.11, ‘Will limited to personalty’ and paras 11.307 ff, 
‘Grants limited as to property’. 


Vesting of property prior to issue of grant 


1.69 Section 14 of the Law of Property (Miscellaneous Provisions) Act 1994 
(see para A1.477) came into force on 1 July 1995 (SI 1995/1317). It 
substituted a new s 9 of the Administration of Estates Act 1925 (see paras 
A1.97). The estate of a person dying intestate vests in the Public Trustee until 
the grant of administration and, similarly, where a testator dies and at the time 
of his death there is no executor with power to obtain probate of the will, or 
at any time before probate of the will is granted there ceases to be any executor 
with power to obtain probate, the estate vests in the Public Trustee until the 
grant of representation (Administration of Estates Act 1925, s 9(1) and (2), as 
substituted). 


1.70 The vesting of the estate in the Public Trustee does not confer on him any 
beneficial interest in, or impose on him any duty, obligation or liability in 
respect of, the property (Administration of Estates Act 1925, s 9(3), as 
substituted). 


1.71 Any estate of a person dying before the commencement of s 14, if it is 
property to which sub-s (2) applies, vested in the Public Trustee on the 
commencement of s 14 (Law of Property (Miscellaneous Provisions) Act 1994, 
s 14(2)). Subsection 14(2) applies to property vested in the Probate Judge 
under s 9 of the Administration of Estates Act 1925 immediately before the 
commencement of s 14 or property not so vested but in respect of which at 
commencement of s 14 there has been no grant of representation and there is 
no executor with power to obtain such a grant (Law of Property (Miscella- 
neous Provisions) Act 1994, s 14(3)). The remaining provisions of s 14 relate 
to how property is treated as vesting in the Public Trustee and how certain 
things done by or in relation to the Probate Judge and references in relevant 
enactments or instruments to the Probate Judge shall be treated as done by, or 
in relation to or references to the Public Trustee (Law of Property (Miscella- 
neous Provisions) Act 1994, s 14(4)-(6)). 


1.72 When an estate has so vested and it is necessary to serve on the Public 
Trustee a notice to quit the notice should be served direct on the Public Trustee 
at the Office of the Official Solicitor and Public Trustee, Victory House, 30-34 
Kingsway, London WC2B 6EX or DX 0012 Chancery Lane. Tel: 020 3681 
2759. Fax: 020 3681 2762. Email: enquiries@offsol.gov.gsi.uk. 
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1.73 The probate jurisdiction of the Family Division 


PROPERTY FOR WHICH GRANT NOT REQUIRED 
Estate of British Sovereign 


1.73 The court has no jurisdiction to make a grant in respect of the estate of 
a deceased British Sovereign'. A will of the private estates of the Sovereign does 
not require publication’. 

' Re King George III’s Goods (1822) 1 Add 255; Re King George III’s Goods (1862) 3 Sw & 


Tr 199. 


2 Crown Private Estates Act 1862, s 5. 


Life policies of persons domiciled abroad 


1.74 The production of a grant of representation is not necessary to establish 
the right to receive moneys payable on policies of life assurance effected with 
any insurance company by a person who dies domiciled elsewhere than in the 
United Kingdom’. 


' Revenue Act 1884, s 11 proviso (see 17 Halsbury’s Statutes (4th edn) 249). 


Jointly owned assets 


1.75 Property held by a deceased person on a beneficial joint tenancy where 
another joint tenant survives him does not devolve upon his personal 
representative', but passes by survivorship to the other joint tenant(s). 

' See, as to real estate, Administration of Estates Act, 1925, ss 1(1) and 3(4), paras A1.90 and 
A1.92. 


Nominated assets 


1.76 The rules of certain bodies permit depositors to nominate a person or 
persons to whom the whole or part of the amount standing to their credit shall 
be payable upon death. Where such a nomination is in force it supersedes the 
provisions of any will left by the deceased and of the law of distribution upon 
an intestacy, and payment to the nominee is normally made without produc- 
tion of a grant: see paras 1.82 and 1.95. 


1.77 The requirements of the Wills Act 1837 are not applied to such a 
nomination: see ‘Nominations’, paras 3.31 and 3.32. 


Liability for inheritance tax or capital transfer tax 


1.78 The liability for inheritance tax or capital transfer tax and death duties 
is unaffected by the fact that the estate may be realised without the extraction 
of a grant of representation. As regards any such liability the term ‘executor’ 
in the Finance Act 1894, and the term ‘personal representative’ in the Law of 
Property Act 1925, the Administration of Estates Act 1925, the Finance Act 
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Small sums: payment without grant 1.83 


1975 and the Inheritance Tax Act 1984, includes any person who takes 

possession of or intermeddles with, the property of the deceased’. 

' Finance Act 1894, s 22(1)(d); Law of Property Act 1925, s 205(1)(xviii); Administration of 
Estates Act 1925, s 55(1)(xi); Inheritance Tax Act 1984, s 272 and Finance Act 1975, s 51(1). 


See also IRC v Stype Investments (Jersey) Ltd [1982] Ch 456, [1982] 3 All ER 419, CA, 
summarised in para 1.60. 


SMALL SUMS: PAYMENT WITHOUT GRANT 


1.79 Provisions enabling small sums due on a death to be paid or transferred 
without the production of a grant of representation are included in a large 
number of public, general and local statutes. The Administration of Estates 
(Small Payments) Act 1965’ provides a uniform limit on the amount which 
may be paid without the production of a grant by virtue of these provisions. 
The present limit in relation to deaths occurring and nominations effected, on 
or after 11 May 1984, is £5,000°; in the case of a death prior to that date, but 
on or after 10 August 1975, the limit is £1,500 and in the case of a death prior 
to that date, but on or after 5 September 1965, the limit remains at £500. 


' See paras A1.178 ff. 
2 Administration of Estates (Small Payments) (Increase of Limit) Order 1984 (see para A2.36 ff). 


1.80 It should be noted that in all cases the power to pay without production 
of a grant is permissive and not obligatory, and does not connote any 
exemption from inheritance tax or capital transfer tax if the total amount of 
the estate is such that tax or duty would be payable. In some cases the 
production of a certificate from the HMRC Commissioners to the effect that 
no tax is payable, or that the appropriate tax has been paid, may be required. 


1.81 Consular officers of foreign countries with which conventions under 
the Consular Conventions Act 1949' have been concluded may take advantage 
of these provisions on behalf of nationals of their countries who are not 
resident in England’. As to grants to Consular officers, see paras 11.108 ff. 


+ See paras A1.136 ff. 
2 Consular Conventions Act 1949, s 1(2) (see para A1.144). 


1.82 The principal provisions for payment without the production of a grant 
are set out in the following paragraphs. 


Savings banks and savings certificates 


1.83 Prior to 1 May 1981 (before 1 May 1979 in respect of Trustee Savings 
Bank nominations) a depositor in the National Savings Bank or a Trustee 
Savings Bank, and a holder of National Savings Certificates, being a person 
who has attained the age of 16, could nominate a person or persons to receive 
any sum due to the depositor or holder at his death. Since these dates this 
facility has been withdrawn and the relevant regulations, as amended, now 
provide respectively that any nomination made after 30 April 1979 (Trustee 
Savings Bank nominations) or 30 April 1981 (National Savings Bank or 
Savings Certificate nominations) shall be of no effect'. In the case of the 
National Savings Bank and Savings Certificate nominations made prior to 
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1 May 1981, there is no limit to the amount which may be nominated, but in 
the case of Trustee Savings Banks the maximum amount is £1,500 as respects 
nominations effected on or after 21 November 1975? but before 1 May 1979. 
Nominated sums are paid or transferred to the nominee without the produc- 
tion of a grant of representation, although proof of payment of inheritance tax 
or capital transfer tax on death, or that none is payable, may be required (see 
below). 


' National Savings Bank Regulations 1972, regs 33-38; Trustee Savings Bank Regulations 


1972, regs 11-15; Savings Certificates Regulations 1972, regs 13-18 as amended. 
2 The former limit was £500. 
1.84 Where the total amount in the National Savings Bank or a Trustee 
Savings Bank which forms part of the estate does not exceed £5,000, the 
production of a grant of representation may be dispensed with and the 
amount, or any part thereof, may be paid to a person appearing to be entitled 
to obtain a grant or to be beneficially or otherwise entitled thereto. Similarly, 
where the total amount payable in respect of Savings Certificates held in the 
sole name of the deceased does not exceed £5,000, the Director of Savings may 
grant payment thereof without requiring the production of a grant’. 


' The original limit in each case was £500. See National Savings Bank Regulations 1972, reg 40; 


Trustee Savings Bank Regulations 1972, reg 18; Savings Certificates Regulations 1972, reg 20. 
In respect of sums in the National Savings Bank and Savings Certificates, a limit of £1,500 
applies in cases where the death occurred on or after 12 August 1975 (National Savings Bank 
(Amendment) Regulations 1975; Savings Certificates (Amendment No 2) Regulations 1975). 
In Sthe case of Trustee Savings Banks, a limit of £1,500 applies in relation to the estates of 
persons dying on or after 21 November 1975 (Trustee Savings Bank (Amendment) Regula- 
tions 1975). The limit of £1,500 was increased to £5,000, in respect of deaths on or after 
11 May 1984: National Savings Bank (Amendment) (No 2) Regulations 1984 (SI 1984/602), 
Savings Certificates (Amendment) (No 2) Regulations 1984 (SI 1984/603) and see the 
Administration of Estates (Small Payments) (Increase of Limit) Order 1984, paras A2.36 ff). 


1.85 If the value of the ‘specified assets’ (ie the total amount due to the 
deceased in respect of National Savings Bank accounts, Savings Certificates, 
Premium Savings Bonds, stock and securities on the National Savings Stock 
Register (other than those on the portion of the Register kept by Trustee 
Savings Banks), whether held in the sole name of the deceased or jointly, and 
the total amount (including bonus or interest) due in respect of savings 
contracts entered into by the deceased and registered by the Director of 
Savings) exceeds £25,000, the Director of Savings must, before paying or 
transferring, without the production of a grant of representation, any amount 
due in respect of National Savings Bank accounts or Savings Certificates 
(whether under a nomination or otherwise) require the production of a 
statement from the Commissioners of HMRC to the effect that no death duties 
(including inheritance tax or capital transfer tax chargeable on death) are 
payable in respect of the deceased or that any death duties, inheritance tax or 
capital transfer tax payable has been paid’: this latter requirement no longer 
applies in the case of Trustee Savings Banks’. 

nf 


National Savings Bank Regulations 1972, reg 41; Savings Certificates Regulations 1972, 
reg 22; National Savings Stock Register Regulations 1976, reg 42: all as amended. 


2 Trustee Savings Bank Regulations 1972, reg 19, having been repealed by SI 1979/259. 


1.86 Although the regulations dealing with National Savings Bank deposits, 
Savings Certificates and Premium Savings Bonds give the Director of Savings 
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power to dispense with the production of a grant when the amount due in 
respect of each asset does not exceed £5,000, in practice payment is not made 
without the production of a grant if the combined total exceeds £5,000, even 
though the individual items are below this figure. 


Premium Savings Bonds 


1.87 The production of a grant of representation issued by, or having effect as 
if granted by, any competent court in the United Kingdom, the Isle of Man or 
the Channel Islands is sufficient to authorise the Director of Savings to pay 
over any sum due in respect of Premium Savings Bonds’. 


Premium Savings Bonds Regulations 1972, reg 12. 


1.88 Where the amount due does not exceed in the aggregate £5,000 it may, 
if the Director of Savings thinks fit, be paid over without the production of a 
grant'. Any prize gained by the bonds held by the deceased after his death is 
taken into account in deciding whether the maximum is exceeded. 


* Premium Savings Bonds Regulations 1972, reg 13. The original limit of £500 was increased to 


£1,500 in cases where the death occurred on or after 12 August 1975 by the Premium Savings 
Bonds (Amendment) Regulations 1975. In respect of deaths on or after 11 May 1984 the limit 
was further increased to £5,000 by the Premium Savings Bonds (Amendment) Regulations 
1984 (SI 1984/601). 


Savings contracts 


1.89 On the death of a contributor under a savings contract with the Director 
of Savings or a Trustee Savings Bank, the production of a grant of represen- 
tation granted, or having effect as if granted, by a court in Great Britain, 
Northern Ireland, the Isle of Man or the Channel Islands is sufficient authority 


for repayment to, or as directed by, the grantee of the amount due’. 


' Savings Contracts Regulations 1969, reg 9. 


1.90 If the aggregate amount repayable in respect of such savings contracts 
does not exceed £5,000, payment may be made, if the authority thinks fit, 
without the production of a grant of representation'. 

1 


Savings Contracts Regulations 1969, reg 10. The limit of £500 was increased to £1,500, in 
relation to deaths occurring on or after 12 August 1975, by the Savings Contracts 
(Amendment) Regulations 1975 and to £5,000 in relation to deaths occurring on or since 
11 May 1984 by the Savings Contracts (Amendment) Regulations 1984 (SI 1984/599). 


Government and savings bank annuities 


1.91 Sums not exceeding £5,000 due in respect of ‘National Debt’ annuities' 
or savings bank annuities* may be paid without probate or other proof of title; 
and sums of any amount in respect of annuities of either class may be paid on 
production of a grant issued in the Isle of Man or the Channel Islands’. 


1 Government Annuities Act 1929, s 21, as amended by Administration of Estates (Small 


Payments) Act 1965, s 1(1), the Administration of Estates (Small Payments) (Increase of Limit) 
Order 1975 (see para A2.3) to £1,500 in relation to deaths on or after 10 August 1975 and 
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the Administration of Estates (Small Payments) (Increase of Limit) Order 1984 (see paras 
A2.36 ff) to £5,000 in relation to deaths on or after 11 May 1984. In the case of deaths prior 
to 10 August 1975, the limit is £500. 

Government Annuities Act 1929, s 57, as amended by Administration of Estates (Small 
Payments) Act 1965, s 1(1). 

3 Government Annuities Act 1929, ss 20, 56. 


Government stock 


1.92 Government stock in the name of a deceased person not exceeding 
£5,000 in nominal or actual value (whichever is the less) may be transferred by 
the Bank of England or Bank of Ireland to the National Savings Stock 
Register’. This enables it to be dealt with under the provisions of the National 
Savings Stock Register Regulations: see para 1.93. 


' National Debt Act 1972, s 6: the former amount of £1,500 was increased to £5,000 in respect 


of deaths on or after 11 May 1984 by the Administration of Estates (Small Payments) (Increase 
of Limit) Order 1984 (see paras A2.36 ff). In relation to deaths before 11 May 1984 but on 
or after 10 August 1975 the limit was £1,500, in accordance with the Administration of 
Estates (Small Payments) (Increase of Limit) Order 1975 (see paras A2.3 ff). In the case of 
deaths prior to 10 August 1975 the limit is £500. 


Government stock on National Savings Stock Register 


1.93 A holder of stock inscribed on the National Savings Stock Register may 
nominate (provided the nomination was made before 1 May 1981) the whole 
or part of his holding in favour of some other person or persons. Since 
1 May 1981, the facility to make such nominations has been withdrawn and 
any nomination made after 30 April 1981 shall be of no effect. On the death 
of the nominator the Director of Savings will inscribe the nominee(s) as holder 
of the stock in accordance with the terms of a valid nomination, but if the 
value of the ‘specified assets’, as defined by the National Savings Stock Register 
Regulations 1976, exceeds £25,000 he must first require a certificate from the 
HMRC Commissioners as to the payment of inheritance tax, capital transfer 
tax or death duties’. 

' National Savings Stock Register Regulations 1976, regs 32, 36 (as amended) and 40 (as 
amended). 


1.94 If the total combined value of the stock and of any National Savings 
Bank balances held by the deceased does not exceed £5,000 the stock may be 
transferred without the production of a grant’. 

1 


National Savings Bank Regulations 1972, reg 40, as amended by the National Savings Bank 
(Amendment) Regulations 1975, and applied by reg 41. See also National Savings Stock 
Register (Amendment) Regulations 1984 (SI 1984/600). The limit of £5,000 applies to dates 
of death on or after 11 May 1984; a limit of £1,500 applies in relation to deaths before then 
but on or after 12 August 1975. For earlier deaths, the limit is £500. 


Production of unproved wills to National Savings and Investments 
1.95 In dealing with applications for payment under the provisions set out in 


the preceding paragraphs without the production of a grant of representation 
National Savings and Investments (NS&I) will normally accept, in lieu of the 
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original will, a clear photocopy or other facsimile of the will, certified 
personally by a solicitor to be a true copy of the original. Typewritten copies 
are not accepted’. 


' Notice by Department for National Savings: Law Society’s Gazette, 6 October 1976. 


Registered societies 


1.96 A member of a trade union, an industrial or provident society or a 
friendly society, not being under the age of 16, may nominate a person or 
persons to receive moneys payable at his death up to a maximum of £5,000, 
and on the death of the member such moneys may be paid or transferred in 
accordance with the nomination’. 

1 


The figure of £5,000 applies to nominations effected on or after 14 September 1984 (see 
Administration of Estates (Small Payments) (Increase of Limit) Order 1984, paras A2.36 ff). 
In relation to nominations effected before then but on or after 10 August 1975, the former 
limit of £500 was increased to £1,500 (Administration of Estates (Small Payments) (Increase 
of Limit) Order 1975, amending Industrial and Provident Societies Act 1965, s 23 and Friendly 
Societies Act 1974, ss 66-67). See also the Trade Union (Nominations) Regulations 1977 (SI 
1977/789) and the Trade Unions (Nominations) (Amendment) Regulations 1984 (SI 
1984/1290). 


1.97 On the death of a member of any such body, or of a member of a loan 
society or building society, whether testate or intestate, payment of amounts 
not exceeding £5,000 may be made without the production of a grant of 
representation’. 

1 


The figure of £5,000 applies in relation to deaths occurring on or after 11 May 1984 
(Administration of Estates (Small Payments) (Increase of Limit) Order 1984, paras A2.36 ff). 
In relation to deaths occurring on or after 10 August 1975, the former limit of £500 was 
increased to £1,500 (Industrial and Provident Societies Act 1965, s 25, Friendly Societies Act 
1974, s 68, Loan Societies Act 1840, s 11 and Building Societies Act 1962, s 46 all as amended 
by Administration of Estates (Small Payments) (Increase of Limit) Order 1975). 


Funds in court 


1.98 On the death intestate of a person entitled to a fund, or a share of a fund, 
in court, if the whole estate of the deceased, including the amount in question, 
does not exceed £5,000 in value and no grant has been extracted, the court 
may order that the fund or share be paid to the person having the prior right 
to a grant’. 


' Court Funds Rules 2011, r 24. 


Persons who lack capacity to manage their affairs 


1.99 On the death of a person who lacks the capacity to manage his property 
and affairs within the meaning of the Mental Capacity Act 2005, where it 
appears to the Court of Protection that the net value of his estate does not 
exceed £5,000 that court may, if it thinks fit, provide for the payment of the 
funeral expenses out of any funds in court standing to the credit of the 
deceased and order that any such funds, or the balance thereof, or any other 
property of the deceased remaining under its control be paid or transferred to 
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the personal representative when constituted, or to the person who appears to 
be entitled to apply for a grant of representation to the estate. An application 
for payments or transfer of such funds would appear to fall within the 
provisions of the Court Fund Rules 2011, rr 24, 25. 


Civil and public service 


1.100 Where any sum not exceeding £5,000 in respect of salary, wages or 
other emoluments or of superannuation benefits is due from a government 
department on the death of any person, probate or other proof of title may be 
dispensed with, and the appropriate authority may pay the whole or part of 
that sum to the personal representatives or to or among the person or persons 
appearing to be beneficially entitled to the estate of the deceased’. The former 
limit of £1,500 was increased to £5,000 in respect of deaths occurring on or 
after 11 May 1984, by the Administration of Estates (Small Payments) 
(Increase of Limit) Order 1984 (paras A2.36 ff). The earlier limit of £500 was 
increased to £1,500 in relation to deaths occurring on or after 10 August 1975, 
by the Administration of Estates (Small Payments) (Increase of Limit) Order 
1975>. 


Superannuation Act 1972, s 4. 
2 See paras A2.3 ff. 


1.101 The term ‘government department’ includes a reference to the bodies 
listed in Sch 1 to the Superannuation Act 1972, ie certain national museums 
and galleries, Royal Commissions, etc. 


1.102 Similar powers to pay out small amounts without production of a grant 
apply in respect of: police pensions; firemen’s pensions; superannuation 
allowances or gratuities to teachers or other persons in the educational service, 
gratuities to their personal representatives or superannuation benefits allotted 
to their dependants; salary, wages or superannuation benefits due to persons 
employed in specified public services, local government service and health 
services; and sums due from the Greater London Council, or other local 
authority, to a deceased officer or pensioner on account of remuneration, 
pension, superannuation or other allowance, gratuity or annuity or by way of 
repayment of superannuation contributions’. 

' See, eg, Local Government Act 1972, s 119, as amended by the Administration of Estates 
(Small Payments) (Increase of Limit) Order 1975 (paras A2.3 ff) and by the Administration of 
Estates (Small Payments) (Increase of Limit) Order 1984 (paras A2.36 ff). 


Members of Parliament 


1.103 Amounts payable in respect of pensions or refund of pensions contri- 
butions of deceased members or office holders of the House of Commons may 
be paid on production of a grant or confirmation issued by any court in the 
United Kingdom. If the amount payable, excluding any interest, does not 
exceed £5,000 it may be paid by the trustees of the Parliamentary Contribu- 
tory Pension Fund without production of a grant, in whole or in part to any 
person or persons who appear to the trustees to be beneficially entitled to the 
estate of the deceased, but if written notice of any claim against the estate is 
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received by the trustees before they have made full payment then, except where 
the sum payable appears to be bona vacantia, they must make no, or no 
further, payment to anyone other than the personal representative until the 
claim is satisfied or withdrawn'. 


' Parliamentary and other Pensions Act 1972, s 24 and the Rules of Parliamentary Contributory 


Pension Fund (2015) r 28. The former limit of £500 was increased to £1,500 in relation to 
deaths occurring on or after 10 August 1975 by the Administration of Estates (Small 
Payments) (Increase of Limit) Order 1975 (see paras A2.3 ff) and to £5,000 in respect of deaths 
occurring on or after 11 May 1984 by the Administration of Estates (Small Payments) 
(Increase of Limit) Order 1984: paras A2.36 ff. 


HM Forces 


1.104 Amounts not exceeding the present limit of £5,000! on account of: 
army and air force pay or pensions’, assets in the hands of the military or air 
force authorities or Secretary of State’, or standing in the books of the 
Admiralty to the credit of a deceased naval officer, seaman or marine*, and on 
account of a Greenwich Hospital pension’ may be all paid without production 
of a grant of representation where the death occurred on or after 
11 May 1984. In the case of death prior to 11 May 1984 but after 10 August 
1975 a limit of £1,500 applies. In the case of death prior to 10 August 1975, 
but after 4 September 1965, a limit of £500 applies. 


' See the Administration of Estates (Small Payments) Act 1965, s 1(1) as amended by the 


Administration of Estates (Small Payments) (Increase of Limit) Orders 1975 and 1984. 
Pensions and Yeomanry Pay Act 1884, s 4, as amended by the Administration of Estates (Small 
Payments) (Increase of Limit) Orders 1975 and 1984. 

Regimental Debts Act 1893, ss 7, 9, 16, as amended by the Administration of Estates (Small 
Payments) (Increase of Limit) Orders 1975 and 1984. 

Navy and Marines (Property of Deceased) Act 1865, s 6, as amended by the Administration 
of Estates (Small Payments) (Increase of Limit) Orders 1975 and 1984. 

Greenwich Hospital Act 1942, s 2, as amended by the Administration of Estates (Small 
Payments) (Increase of Limit) Orders 1975 and 1984. 


Merchant seamen 


1.105 Property of a deceased seaman, dying on or after 11 May 1984, in the 
hands of the Secretary of State not exceeding £5,000 may be paid or delivered 
by the Secretary of State without a grant of representation. 


Power to amend or repeal other provisions for small payments 


1.106 Section 5 of the Administration of Estates (Small Payments) Act 1965' 
enables the Treasury by statutory instrument to substitute a limit of £500 for 
lower limits on the power to pay sums due on death without the production of 
a grant which appear in any Act (including a local Act) not specifically 
mentioned in that Act. Similarly any provision in a local Act which was 
superseded by s 25(1) of the Local Government Superannuation Act 19537 
may be repealed. Under these powers the provisions of various local Acts have 
been amended to provide a limit of £500 (but since increased to £1,500 and 
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£5,000: see following paragraphs), and certain superseded provisions have 
been repealed, by the Administration of Estates (Small Payments) Order 1967’. 
' See A1.178. 

2 19 Halsbury’s Statutes (3rd edn) 708: since repealed and replaced by Local Government Act 


1972, s 119. 
3 SI 1967/1850. 


Power to increase the limit 


1.107 Section 6 of the Administration of Estates (Small Payments) Act 1965" 
empowers the Treasury, by order made by statutory instrument, to increase the 
limit of £500 in any of the enactments amended by s 1 or 2 of that Act and 
similar statutes containing a limit of £500. Any such order will apply in 
relation to deaths occurring after the expiration of one month beginning with 
the date on which the order comes into force or, in the case of nominations, 
those delivered or made after one month beginning with that date. 


' See para A1.183. 


1.108 As already noted, the power given by s 6 of the Administration of 
Estates (Small Payments) Act 1965 to increase the limit of £500 in the 
enactments amended by ss 1 and 2 of that Act has been exercised by the 
Administration of Estates (Small Payments) (Increase of Limit) Orders 1975 
and 1984. The present limit is £5,000. 


1.109 These Orders similarly increased the limit of £500 to £1,500 and 
further to £5,000 appearing in a number of other statutes giving similar 
powers, ie the Ministerial Salaries and Members’ Pensions Act 1965, s 14(2), 
the Forestry Act 1967, Sch 1, para 12, the Merchant Shipping Act 1970, 
s 66(2), the Superannuation Act 1972, s 4(1), the Parliamentary and Other 
Pensions Act 1972, s 24(1), the National Debt Act 1972, s 6(1), the Local 
Government Act 1972, s 119(1) and the Friendly Societies Act 1974, ss 66-68. 


1.110 The increases apply in relation to deaths occurring on or after 
10 August 1975 (£1,500) and 11 May 1984 (£5,000) respectively. 


1.111 The Law Commission, in its paper Intestacy and Family Provision 
Claims on Death (Law Comm No 331) has recommended that the Govern- 
ment should commission a review of the small payments regime. Among the 
matters the review should consider are whether the current £5,000 limit should 
be raised, the range of assets to which the rules should apply, the protection 
afforded to asset holders, the formalities that should be followed when 
applying for assets to be released and any other issues that arise from the 
review. 
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